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PRACTICAL POINTS. thorized the capital to be raised in a dif- 
ferent mode ; but inasmuch as the ori- 

Notes on Equity. ginal partnership was then existing and 
the advance might have been within 

PARTNERSHIP. the scope of the partnership authority, 
without reference to the proposed ‘a- 


It is well established that one of sev-| crease of capital, liberty was given to W, 
eral partners, has an implied authority to/ for the purpose of trying that question, 
bind his co-partner for the repayment of | to bring an action on the bills against 
money borrowed for partnership pur-' the executors of the other partner, ( Fish- 
poses, in the ordinary course of partner- er v. Taylor, 2 Hare 218). 
ship transactions, (Exparte Bonbonus, 8 | 


Ves. 540). But if the partner is acting: 
beyond the scope of his authority as part-| 
ner, and the party with whom he is deal-| Siete Bilin. 


ing, has notice that such is the fact, the, 
absent partner will not be bound, (Col-| 
lyer on Partnerships, pp. 261, 329,ed. 2). 
And it has lately been held that the point :— 
implied authority of a partner, to bind! The plaintiff had entrusted a horse to 
his co-partners for the repayment of mo- the defendant, requesting him to ride it 
ney borrowed for partnership purposes, to Peckham, for the purpose of shewing 
in the ordinary course of partnership it for sale toa Mr. Margetson. The de- 
transactions, does not necessarily extend fendant accordingly rode the horse to 
to raising money for the purpose of in-| Peckham, and for the purpose of shew- 
creasing the fixed capital of the firm;/|ing it, took it into the East Surry race 
and, therefore, a party advancing money | ground, where Mr. Margetson was play- 
to one partner, knowing that it was for ing cricket; and there, in consequence 
the latter purpose, cannot, as a matter of of the slippery nature of the ground, the 
course, charge the other partner with the | horse slipped and fell several times, and 
loan, unless the transaction took place in falling broke one of hisknees. It was 
with their express or actual authority.) proved that the defendant was a person 
Where two partners in a firm, announced conversant with, and skilled in horses. 
their intention of adding £16,000 to their Rolfe, B., in summing up, left it to the 
capital, by admitting one or more addi- jury to say whether the nature of the 
tional partners, W entered into a ne-| ground was such as to render it matter of 
gotiation with one of the partners then culpable negligence in the defendant to 
acting on behalf of both on the subject of ride the horse there ; and told them, that 
the announcement, but afterwards declin-| under the circumstances, the defendant 
ing to enter the firm, advanced a sum of being shown to be a person skilled in the 
£4,000 to that partner by way of loan, management of horses, was bound to take 
on the security of bills of the firm, and as much care of the horse as if he had 
also of the separate estate of the partner; borrowed it, and if they thought the de- 
and it was held that W had, so far as the | fendant had shewn negligence, they ought 
evidence went, notice that the loan of to find for the plaintiff, which they ac- 
£4,000 was an advance not within the|cordingly did. -On a motion for a new 
implied authority of the partner ob-|trial, the Court of Exchequer held the 
taining it, the other partner having au-|decision to be right. Lord Abiager, 
46 


The following appears to be a new 
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C. B., said, “all that the summing up 
amounts to is, that the defendant was 
bound to use such skill in the manage- 
ment of the horse, as he really possessed ;”’ 
Parke, B., said, “‘the defendant was 
shewn to be a person conversant with 
horses, and was, therefore, bound to use 
such care and skill as a person conver- 
gant with horses might reasonably be ex- 
pected to use ; if he did not, he was guil- 
ty of negligence. The whole effect of 
what was said by the learned judge, as 
to the distinction between this case and 
that of a borrower, was this: that this 
particular defendant, being in fact, a per- 
son of competent skill, was, in effect, in 
the same situation as that of a borrow- 
er, who, in point of law, represents to the 
lender, that he is a person of competent 
skill. In the case of a gratuitous bailee, 
when his profession or situation is such 
as to imply the possession of competent 
skill, he is equally liable for the neglect to 
use it, ( Wilson v. Brett, 11 Mee. and W. 
113). 


Lodging House. 


The following case will not be unin- 
teresting to some of our readers : 


In September, 1842, the plaintiffagreed 
in writing to let, and the defendant 
agreed to take the house,No. 5 Brunswick 
place, Brighton, for five or six weeks, at 
a certain rent. The defendant’s family 
took possession of the house, and after 
occupying it for four days quitted it, and 
sent the key to the plaintiff, with one 
week’s rent, alleging that they could not 


bed, and on the second night not quite so 
many. ‘Two other witnesses deposed to 
the state of the beds, and said that dur- 
ing the four days of the occupation of the 
house by the defendant’s family, a con- 
siderable number of bugs were taken in 
the bed-rooms ; that they could not sleep; 
that they felt these insects crawling over 
them when in bed; that the beds, mat- 
trasses, and bedsteads smelt strongly of 
bugs. In reply, witnesses were called 
who deposed to the clear state of the 
house. Lord Abinger, C. B., in summing 
up, said, ‘Every person who undertakes 
to let a ready furnished house, or apart- 
ment, is bound to take care that the pre- 
mises are free from nuisance. The ques- 
tion in the present case is, whether the 
house has or has not been so infested with 
bugs, and therefore presented such a nui- 
sance, as justified the defendant’s family 
in quitting it. If a man lets a house, he 
is under the implied contract that it is 
fit for the reception of a family, and it is 
his duty to take care that it is so, and that 
it is in a comfortable and tenantable state.” 
And Parke, B., on a motion for a new tri- 
al, laid down a similar rule: “ As these 
premises were let for the purposes of oc- 
cupation, it is an implied condition that 
they should be fit for occupation, and the 
cases appear to me to warrant the propo- 
sion laid down by my Lord Chief Baron.” 
Lord Abinger, it seems, did not trouble 
himself with cases: “I am glad, (said 
the learned Chief Baron,) that authori- 
ties are to be found in support of that 
which I laid down at the trial; but I 
wanted none. Itis plain good common 
sense, that if a man lets a house it shall 
be fit for the purposes of occupation. 





occupy the house any longer, as it was} 
infested with bugs. The plaintiff refus- | 
ed to accept the key, and brought his ial 
tion for rent for the residue of the term | 
mentioned in the agreement. The de-! 
fendant was allowed to go into evidence | 
under the plea of non assumpsit, the plain- 
tiff relying on the general count for use 
and occupation, to shew that the house 
was infested with bugs. On the part of 
the defendant it was proved by several 
witnesses, that all the beds in the house, 
except one, were infested with bugs; 
and one witness stated that on the first 
night of the occupying the house, he 
caught thirty-four bugs in and about his 





Suppose that a landlord perfectly uneon- 
scious of the fact, let a house in which 
the late tenant had died of the plague, 
could it be said that the new tenant-was 
bound to siayin it? This isa less strong 
ease, but here one of the defendant’s 
sons said that he passed the night in 
catching bugs, and that he killed thirty- 
four. I left it to the jury tosay, whether 
the defendant’s family made this a pre- 
text for leaving the house, or whether 
they left it because they could not reas- 
onably be expected to stay init. They 
found the latter. I think there should be 
no rule.”” The other judges concurred, 
(Smith v. Marable, 1 Car. and Marsh. 479.) 
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IN CHANCERY. 





Before the Hon. Reusen H. Watworrn, 
Chancellor of the State of New York. 


Lewis Curtis and others v. Cynes M. 
H. Hircucocx—November 21, 1843. 


VENDOR AND PURCHASER—NOTICE OF LIS 
PENDENS., 


Where the complainant in a foreclosure suit dis- 
misses his bill as against a judgment creditor 
who has a subsisting lien on the mortgaged pre- 
mises, or leaves his name out of the bill by 
amendment, the safer course is to file a new no- 
tice of the pendency of the suit against the re- 
maining parties ; so as to render it perfectly cer- 
tain that the judgment creditor whose name is 
left out after the filing of the first notice, will be 
barred by the foreclosure and sale 

Where the bill is amended by adding new parties 
after the filing of the notice of lis pendens,a 
new notice is absolutely necessary to bar the 
rights of the judgment creditors of such new 
parties, as well as to make the amended bill 
constructive notice to subsequent purchasers 
from such new parties. 

A notice of lis pendens filed before the passing of 
the act of 1840, to reduce the expense of fore- 
closing mortgages is not a sufficient notice to bar 
the rights of jndgment creditors who are not 
made parties ; but an absolute decree subse- 
quent to the act of 1840, where the record of the 
proceedings did not show that the provisions of 
the act had not been complied with, the want of 
a proper notice did not prevent the rights of the 
junior creditors who had only a general lien upon 
the equity of redemption from being barred as 
against bona fide purchasers under such decree, 
who had paid the purchase money and obtained 
the conveyance without notice of such defect. 

Where the mortgaged premises are purchased by 
the complainant in the suit, he has constructive 
notice of the irregularity in the proceedings, and 
in suchscase the junior judgment creditor will 
be let in to make a defence if he apply within a 
reasonable time after he discovers that the de- 
cree has been entered. 


Tus case came before the Court upon 
a demurrer to the complainant’s bill. 
The object of the bill was to obtain the 
specific performance of a contract for the 
purchase of a lot of land in the city of 
New York, by the defendant. And the 
only question in controversy between the 
parties was,whether the complainants who 
had bid in the lot upon a master’s sale, 
under adecree of foreclosure, could give a 
perfect title to the lot discharged of the 
equity of redemption of certain judgment 
creditors of the mortgagor. The foreclo- 
sure suit was commenced in December, 


1839, against the mortgagor and several of 
his judgment creditors, whose judgments 
were liens upon the mortgaged premises, 
subsequent to the date of the mortgage. 
And on the day of filing the bill a notice 
was filed in the office of the clerk of the 
city and county of New York, which in 
all respects was in conformity with the 
form of the notice which was subsequent- 
ly required to be filed under the act of 
May,1840, to reduce the expense of fore- 
closing mortgages in the Court of Chan- 
cery. On the 6th of June, 1840, after 
that act went into effect, the complai- 
nants entered an order to dismiss the bill 
as against the judgment creditors, who 
had never been served with process or ap- 
peared in the suit, on the ground that it 
was no longer necessary to continue them 
as parties, and that their equity of re- 
demption would be cut off by a sale under 
the decree. But the complainants neg- 
lected to file a new notice of the lis pen- 
dens. And more than six months after 
the act of May 1840 went into effect, the 
foreclosure suit was brought to a hearing 
as against the remaining defendants, and 
proof was made to the Court, in the usual 
form, of the finding of the notice of the 
|lis pendens, more than forty days previous 
to such hearing. 

The usual decree of forec’osure and 
sale was thereupon entered, which also 
contained the following clause : “ It is fur- 
ther ordered, adjudged and decreed, that 
the defendants in the suit, and all persons 
claiming or to claim from or under them, 
subsequent to the commencement of this 
suit, and all other persons although not 
| parties to this suit who have any liens by 
judgment or decree subsequent to the 
said mortgage of the complainants, or any 
liens or claims thereon, by or under any 
such subsequent judgment or decree, 
either as purchasers, incumbrancers, or 
otherwise, be, and they are hereby de- 
|clared to be barred and foreclosed of and 
‘from all equity of redemption and claim 
‘of, in, and to the premises so sold, and 
every part and parcel thereof.” 

W. C. Noyes, for the complainants, 
W. C. Wetmore, for the defendants. 





Tue CHancELLor.—T wo questions are 
presented for the consideration of the 
gourt in this case ist. Whether there 
was a good and sufficient notice under the 
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provisions of the act of May, 1840? and/could hardly have supposed it was neces- 
2nd. If it was not, whether the eighth| sary for them, under the statute, to be 
and ninth sections of that act are merely | made parties to the suit, to enable them 
directory, so as to make the decree of fore-| to protect their rights as judgment credi- 
closure and the sale of the mortgaged | tors of the mortgagor. The safer course 
premises an absolute bar of the equity of} when the complainant dismisses his bill 
redemption of all persons claiming under | in a foreclosure suit, as against a judg- 
a judgment or decree which was subse-| ment creditor who has a subsisting lien, or 
quent to the mortgage, although the pro-| leaves his name out of the bill by amend- 
visions of the statute have not in fact been | ment, is to file a new notice of the pen- 
complied with ? dency of the suit against the remaining 
Previous to the act of May, 1840, the! parties, so as to render it perfectly cer- 
standing rules of this court required a no-|tain that the judgment creditor, whose 
tice of the lis pendens to be filed, in a| name is left out after the filing of the first 
mortgage or partition suit, immediately | notice, will be barred by the foreclosure 
after the filing of the bill. The object of} and sale. And where the bill is amended 
that notice, however, was to enable the | by adding new parties after the filing of 
master to give to the purchaser under the | the notice of lis pendens, a new notice is 
decree a good title as against all persons | absolutely necessary to bar the rights of 
claiming under the defendants in the suit, | judgment creditors of such new parties, 
by a subsequently acquired title. But it| as well as to make the amended bill con- 
had no effect whatever upon persons who | structive notice to subsequent purchasers 
did not claim under the defendants, or} from such new parties. 
whose rights accrued previous to the} But what isto my mind a conclusive 
commencement of the suit, and who were | objection to the notice in this case, which 
not made parties, (2 R. S. §48, Rules| was filed several months before the pas- 
133, 174). Those notices are still re-| sage of the act of May 1840, is the fact 
quired to make the filing of the bill a|that a subsequent incumbrancer would 
constructive notice to subsequent pur-/not be required to search the clerk’s index 
chasers. But as the notice of lis pen-| previous to the time when that act went 
dens in mortgage cases, which is to be into effect, nor would he think of search- 
filed under the 8th section of the act of|ing long previous to that time to see 
May 1840, contains all the requisites of | whether a notice had not been filed for 
the notice which the Revised Statutes|the purpose of barring his equity of re- 
require to make the filing of the bill a no- | demption under a law which had no ex- 
tice to subsequent purchasers, and is to|istence when such notice was filed and 
be filed in the same office and indexed in| indexed. The filing of such previous 
the like manner, only one notice is now] notice of lis pendens in this case there- 
required to be filed for both purposes in| fore was not a compliance with the pro- 
foreclosure suits. visions of the act of May 1840, and was 
The notice in question in the present| not a good constructive notice to the judg- 
case was filed in conformity with the pro-| ment creditors, as to whom the bill was 
visions of the Revised Statutes and the| subsequently dismissed, of the — 
133d rule of this court. And until the) ing against the other parties alone, to 
act of May 1840 went into effect, it cer-| foreclose the mortgage upon the premises 
tainly could not in any way affect the|on which their judgments were liens, 
rights of judgment creditors who were} They have not therefore had the oppor- 
not parties, or any person claiming under | tunity which the legislature intended to 
them. Indeed, the notice was that the) give them to come in and be made par- 
judgment creditors, whose rights the com-| ties to the foreclosure suit, and to protect 
plainants now insist were barred by the / their rights if they had any. 
decree, were in fact made parties to the} The remaining question to be consid- 
suit ; so that if they had seen that notice ered is, whether their equity of redemp- 
subsequent to the time when the act of, tion is barred by the decree of foreclosure 
May 1840 went into effect, and without | and sale, although the provisions of the 
being informed that the bill had after-| act of May, 1840, as the filing of a no- 
wards been dismissed as to them, they |tice of lis pendens have not been com- 
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plied with, either in form or in substance. 
That question is one which is compara- 
tively of little importance, to the com- 

Jainants in the present suit, as I presume 
the equity of redemption of these judg- 
ment creditors is of little or no value, and 
that the complainants will only have to 
wait until the five years from the 4th 
June, 1840, has expired, or to advertise 
and sell under the statute, in order to get a 
perfect title to the premises in controversy. 
tis a question of great importance, how- 
ever, to all purchasers of real estate un- 
der decree of foreclosure. For I have 
observed there is great carelessness in 
many cases in filing the notices of lis 
pendens in mortgage cases. And with 
all the vigilance which the Chancellor 
and Vice Chancellor are able to exercise 
in such cases, I have no doubt that many 
decrees are entered where the notice filed, 
has not even been a substantial compli- 
ance with the statute. Indeed, it is im- 
possible for the Court to know in any 
case with certainty, whether the statute 
has been complied with, without a partic- 
ular acquaintance with the description 
and location of the mortgaged premises. 
For, although the notice on its face 
purports to be in compliance with the 
statute, and to state the town and village, 
or city and ward, as well as the county 
in which the mortgaged premises are sit- 
uated, and the date of the mortgage, the 
parties thereto, and the time of recording, 
the notice may be and undoubtedly often 
is, incorrect in these particulars, from the 
want of requisite information on the part 





statute requires to be inserted therein, 
is to obtain the necessary information be- 
fore he commences the suit. And he can- 
not safely and conscientiously make the 
usual affidavit, that more than forty days 
previous thereto, a notice of the penden- 
cy of the suit, and containing all the par- 
ticulars required by the act of the 14th 
day of May, 1840, to reduce the expense 
of foreelosing mortgages in the Court of 
Chancery, had been filed in the office of 
the clerk of the county in which the 
mortgaged premises were situated, at the 
time of filing the bill, and at the date of 
such notice, until he has made the ne- 
cessary inquires to ascertain that all these 
particulars were correctly and truly sta- 
ted in the notice filed, as required by the 
statute. 

The question under consideration is 
also of importance to persons not par- 
ties to the suit, whose equity of re- 
demption is to be barred by the foreclosure 
and sale; especially if the statute should 
be construed to extend to the owner of 
the equtiy of redemption, who had become 
such by a purchase, at a sheriff’s sale un- 
der a judgment or decree, previous to the 
commencement of the foreclosure suit. 
As to creditors who have only a general 
lien upon the equity of redemption, but 
no fixed and certain interest in the land 
itself, as purchasers or mortgagees thereof, 
at the time of filing the complainants bill, 
the legislature probably had the constitu- 
tional right to declare such general liens 
should cease and terminate, as against a bo- 
na fide purchaser under the decree, unless 


of the solicitor, who drew the notice, and | such creditor should proceed and enforce 
his neglect to take the necessary means his lien by a sale of the land, by exe- 
to obtainit. From the divisions of towns | cution previous to the sale in the foreclo- 
and the changes in their name, it often) sure suit, although such creditor had no 
happens, that at the time of filing the | notice of such suit, except a mere con- 
notice of lis pendens, the mortgaged structive notice arising from the lis pen- 
premises are in a different town, or ward, | dens itself. And if the legislature had such 
or village, from what they were when the |a right, the neglect to file a correct notice 
mortgage was given, and the solicitor who | of the pendency of the suit in the county 
resides at a distance from the premises, |clerk’s office, as required by the eighth 
may not be aware of the fact. And in| section of the act of May, 1840, may be 
such cases, if he relies upon the descrip-| considered as an irregularity merely, 
tion in the mortgage alone in drawing his | which would entitle the creditor to ap- 
notice of lis pendens, he will generally get ply and set aside the decree and sale 
it wrong, so that it will not be in compli-| within a reasonable time after he had no- 
ance with the statute. The only safe tice of such irregularity, without preju- 
course for the solicitor who draws the no- dice to the rights of a bona fide purchas- 


tice, where he is not personally acquaint- | er, who had parted with his money upon 


ed with all the particulars which the the faith of a decree of this court, and 
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without any notice of the irregularity in 
the proceedings. Such I am inclined to 
think, is the fair construction of the act, 
in relation to the rights of such creditors. 
The eighth section directs the filing of 
the notice of lis pendens, and prescribes 
the form and substance thereof. And the 
next section directs that it shall not be 
necessary that any person having a lien 
by any judgment, or decree upon the 
land contained in any mortgage, subse- 
quent to such mortgage, or any person 
having any lien, or claim hy, or under such 
judgment, or decree, be made a party to 
the suit for the foreclosure thereof. It 
then declares in general terms, without 
reference to the eighth section, ‘ that ev- 
ery decree of foreclosure and sale of 
lands mortgaged, shall bar and foreclose 
all claim and equity of redemption of 
person having such judgment or de- 
cree, and his heirs and personal repre- 
sentatives, and all persons claiming under 
him or them, subject to the provisions of 
the subsequent sections of the act.” And 
the last clause of the ninth section which 
directs that no such decree shall be made, 
unless proof shall be given, in such 
manner as shall be required by tbe court 
that such notice of the pendency of the 
suit has been filed as is required by the 
next preceding section, for at least forty 
days before such decree shall be made,” 
does not make the decree absolutely void 
as to the creditors, who are not made par- 
ties, where such proof is in fact given ; 
although it should afterwards turn out, 
that the person who made such proof 
was under a mistake in supposing that a 
notice had been filed, which contained all 
the particulars required by the act. 

The want of notice of the lis pendens, 
is not an objection which goes to the ju- 
risdiction of the Court; as the ninth sec- 
tion of the act renders it unnecessary to 
make the lien creditors parties, and by 
necessary implication, authorize the Court 
to make the decree upon due proof of the 
filing of the notice of lis pendens. In 
this respect, therefore, it is analagous to 
the case of a proceeding against an absen- 
tee, where, by mistake or otherwise, 
proof of the due publication of the or- 
der to appear is made, and the usual de- 
cree should be entered thereon, and it 
should afterwards turn out that the order 


had not been published for the length of 





time required by the statute. Such ade- 
cree would undoubtedly be irregular, and 
might, as against the complainant in the 
suit be opened, upon the application of 
the absentee, if he applied within a rea- 
sonable time after he had notice that a 
decree had been entered against him. 
But a bona fide purchaser, under the de- 
cree of foreclosure and sale, would be 
protected in his purchase, (Jackson y. 
Rosevelt, 13 John. Rep. 97). 

The case under consideration, howey- 
er, is not the case of a bona fide purchas- 
er, who has paid his money and obtained 
title to the land under a decree valid up- 
on its face, and without notice of any ir- 
regularity in obtaining such decree. 

Here the complainants in the foreclo- 
sure suit, themselves were the purchasers 
under the decree, and they are chargea- 
ble with notice of the irregularity in ob- 
taining it, (Jackson v. Caldwell, 1 Cow- 
en’s Rep. 622; Simonds v. Catlin, 2 
Caine’s Rep. 61). 

And the defendant in this case, who 
had himself discovered the irregularity, 
before he had completed his purchase 
would not have been entitled to protection 
as a bona fide purchaser, if he had proceed- 
ed to complete it by paying the considera- 
tion money afterwards, although he would 
have been protected if he had paid the 
purchase money, and obtained his deed 
before the irregularity was discovered. 
As the case now stands, it will be a mat- 
ter of course to permit these judgment 
creditors to come in and make a defence, 
if they have any, upon the usual terms, 
upon an affidavit that they have applied 
the first opportunity after they discover- 
ed that the decree had been entered. Or 
if the property has been sold below its 
true value, although they have no de- 
fence to the suit itself, they will upona 
similar affidavit, be permitted to have a 
re-sale of the premises, upon giving se- 
curity to pay the costs thereof, in case 
the premises upon such re-sale do not 
bring sufficient to pay the amount report- 
ed due to the complainants, upon their 
mortgage, with interest and the costs of the 
suit. But as the foreclosure is valid as to 
the defendents in the suit, and persons 
claiming under them subsequent to the fil- 
ing of the bill, and the notice of lis pendens 
as required by the Revised Statutes, the 
decree as to them cannot be opened, so 
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"” as to impair the rights of the complain-| their prejudice into the full enjoyment of all 
1 ants in any way as against them, either on| “4¢ rights, titles and privileges saved to him 
he i : or them by the saving and exception before, in 
of a re-sale or otherwise. these presents above mentioned.” A and his 
. But the defendant was not bound to| wife on the Ist February, 1805, conveyed five 
| : complete his purchase, under the written a neqpee of the ~~ tract of land to K and 
| : : : i and the same came afterwards to the defend- 
n. contract set out in the 7 ar ee . "a ant, the son of F. The deed to K and F in ad- 
- lease of the equity of redemption of} dition to the description of the premises grant- 
, these junior judgment creditors. ed, espressly conferred the ‘ privilege of erect- 
° The defendant’s demurrer is, therefore,| ing a dam at the fall above mentioned, not ex- 
v. lowed with costs ceeding five feet in width. In the spring and 
allowe i summer of 1838, the defendant erected a dam 
V- on the Norman’s hill, which caused the water to 
} set back and overflow the plaintiff's land. In 
wf S U P R E M E C 0 U R T 4 an action to recover damages, sustained by the 
ed plaintiff in consequence of the erection of such 
p- ‘ dam, a verdict was found for plaintiff. On mo- 
T= Supreme Court of the State of New York. tion for a new trial, 
Held, that there is no saving or exception in the 
e Hon. Samuet Netson, C. J.,| lease, except for mining purposes, that the right 
0- ere es Bronson and Goaun. ’| therefore to build a dam, admits of no applica- 
TS and Judg ey G tion to land without the boundaries of the lease 
a- to B. The intermediate condition that neither 
bh Carnart vy. FRENCH. the lessee nor his heirs, &c. should erect mills, 
F or dams, is not a saving or exception of any right 
yi In 1785, A and his wife, being seized in fee of a in the lessors, but a mere restriction of the les- 
- tract of land, leased a portion thereof " ee to| sees right. 
B, under whom the the plaintiff claimed by vir- , - 
ho tue of diverse mesne conveyances. The lease Action of nuisance, tried at the Alba 
contained a clause in the following words, ‘sa- | DY Circuit in December, 1840, before 
y) ving and always excepted to the said parties of] Cushman, Chief Judge. The suit was 
as the first part _— — and — roe _ brought to recover damages onsteined by 
resent grant and release, all mincs and mine- cae te dl 
d- mo ed ode now, or may be found within the the plaintiffs in consequence of an erec 
qq premises, hereby granted and released, and all| tion by the defendant, of adam onthe Nor- 
Id the creeks, kills, runs and streams of water, and | man’s kill, which caused the water to set 
cs so much ground wpe yt same their heirg| ack and overflow the plaintiffs land. 
they the said parties of the first part, their heirs ‘ . 
ed and assigns, may think requisite and appropriate, On the trial the case was this: In 1785, 
d at any time hereafter, for the erection of the| Abraham Ten Broeck and wife, be- 
ve works and buildings whatsoever, for the con-| came siezed in fee of a large tract of land, 
venient working of the said ay “3 also all | comprehending the premises flowed and 
n such wood, firewood and timber, as they may x 2 : 
ey think proper to use in building, repairing, accom- the land on which the defendant’s dam 
8 modating and working the said mines, with liber-| was erected. On the Ist of May, 1793, 
d ty to them their heirs, &c. to dig, trench and use they leased a portion of said tract, (inelu- 
7 = _ sony anes tg —_— ae ding the land flowed) in fee to John Bul- 
. o pass and repass through the p } Aiee : 
Or their and each of tbeir horses, cattle, carriages lock, under whom the plaintiff claimed 
its and servants, to lay out the road therefor. But| through sundry mesne conveyances. The 
| it is hereby provided, that for the full propor- | lease contained a clause in these words, 
“ os - oe ane. ee a vag yrs ‘saving and always excepted to the said 
cumbered and rendered useless : ‘ e 
7 aforesaid of the se-ond part, his heirs, &c. by | Parties of the first part, their heirs and 
0 such erecting, building and turning up the| assigns, out of this present grant and re- 
q ground, ingress and egress, except necessary lease, all mines and minerals that are now, 
~* i roads, there shall be so much — and 4 or may be found within the premises 
10 i faulted out of the yearly rent hereby reserved, | A 
rt- ; as in proportion to the acres of the whole tract | hereby granted and released ; and all the 
Se aforesaid, during the time that it is encumbered | creeks, kills, runs and streams of water, 
% and rendered useless.” After the redendum| and so much ground within the same pre- 
he clause it is added, ‘* and — this condition, | mises as they the said parties of the 
to that neither the said B, nor his heirs, or assigns, a 
ns do atany time hereafter erect, or permit, or cause | first part, their heirs and assigns, may 
7 to be erected any mill, or mill dam upon any | think requisite and appropriate, at any 
‘5 creek, rill, run or stream of water within the|time hereafter, for the erection of the 
re Apap eng Ase ns i let or obstruction Works and buildings whatsoever for the 
e o be given any manner of let or obstruction | ; bose ae ERR ei 
ra eitiatekenes a. + said parties of the first part,| Convenient working of the said mines ; and 


their heirs and assigns, to their and cach of also all such wood, firewood and timber, 
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as they may think proper to use in build- 
ing, repairing, accommodating and work- 
ing the said mines, with liberty to them, 
their heirs and sssigns, &c. to dig, trench 
and use the ground for either of the said 
purposes, and to pass and repass through 
the premises with their and each of their 
horses, cattle, carriages and servants, and 
to lay out roads therefor. But it is 
hereby provided, that for the full propor- 
tion, or as many acres of land as shall be 
encumbered and rendered _aseless to the 
party aforesaid of the second part, his 
heirs, &c. or assigns, by such erecting, 
building and turning up the ground, in- 
gress and egress, except necessary roads, 
there shall be so much deducted and de- 
faulted out of their yearly rent hereby re- 
served, as in proportion to the acres of 
the whole tract aforesaid during the time 
it is encumbered and rendered useless.” 
After the redendum clause, it was added, 
“and upon this condition, that neither 
the said John Bullock, nor his heirs, nor 
assigns, do at any time hereafter, erect or 
permit, or cause to be erected, any mill, 


which the plaintiff claimed, referred to 
the lease from Ten Broeck and wife to 
Bullock, and contained the same clauses 
of exception. The date of the convey- 
ance from McKown and Abel French to 
the defendant was not shown by the bill 
of exceptions; nor was the conveyance 
produced on the argument. 

The counsel for the defendant insisted 
at the trial that by the clauses of exception 
contained in the lease and other convey- 
ances the right to erect the dam for the 
purpose of a flouring mill, and not in any 
way connected with mining purposes, 
was reserved; and that the defendant 
thereby and under his deed, had a right 
to do the act and cause the injury com- 
plained of. The Circuit Judge charged 
the jury accordingly, and the plaintiff's 
counsel excepted. A verdict was render- 
ed in favor of the defendant; and the 
plaintiff now moved for a new trial ona 
bill of exceptions. 

M. T. Reynolds, for the plaintiff, 

J. Van Buren, for the defendant. 

Cowen J.—None of the cases relied on 








or mill dam upon any creek, kill, run or by the defendant’s counsel support the 
stream of water within the premises here- | claim which he has thought proper to in- 
by granted ; nor give, nor cause to be giv-|terpose under the clauses in question. 
en any manner of let or obstruction what-| Jackson, ex. dem. Hasbrouck v. Vermilyea, 
soever to the said parties of the first part,| (6 Cowen, 677) holds that the exception 
their heirs and assigns, to their and each of a mill site in a conveyance, operates 
of their prejudice in the full enjoyment of|as an exception both of the soil for the 
all the rights, titles and privileges saved mill site, and of land necessary for the 
to him or them by the saving and excep-| pond and the milling business. Dygert v. 
tion before in these presents above men-| Matthews, (11 Wend. 35,) admitted an 
tioned.” exception of so much land as is necessary 

On the Ist of February, 1805, Ten) for the use of a grist mill to be good ; but 
Broeck and wife conveyed 500 acres of| denied its operation until the grantor or 
the same tract, including the premises on| his assigns should exercise the right. 
which the defendant’s dam was built, to| Oakley v. Stanley,(5 Wend. 523,) decided 
James McKown and Abel French, andj merely that the conveyance of land on 











the land so conveyed came by deed to the 
defendant, the son of Abel French. The 
deed to McKown and French in addition 
to the description of the premises granted, 
expressly conferred the “ privilege of 
erecting a dam at the fall above mention- 
ed, not exceeding five feet in width.” 
The dam-in question was accordingly 
erected by the defendant, for the purpose 
of a flouring mill, in the spring and sum- 
mer of 1838. 

One link in the plaintiff’s chain of title 
was a deed from Abel French to Jere- 
miah Van Aukin, dated February 17, 
1829. All the conveyances through 


which a factory dam stood at the time, 
carried the right to flow back on other 
|land of the grantor, and obliged - those 
| claiming under him by title subsequent 
to allow the same thing. In Prevost and 
Calder, (2 Wend. 517, 519, 523—4,) it 
was held, that excepting the sole and only 
right of a stream of water, and provid- 
jing that the grantee shall not erect or 
build any kind of water works on the stream; 
but reserving the same to the grantor, 
operated as a general reservation of a 
| right to use the water power. 

In the case at bar, there is no excep- 
tion as in those quoted, of mill sites ; nor 
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by an inhibition to erect mills; nor any 
thing like either. The lease first con- 
tains the exception of all mines and mine- 
rals. This is immediately followed by 
an exception of all creeks and streams 
and so much ground as the lessors, &c. 
may think requisite and appropriate for 
the erection of works and buildings for 
the convenient working of the mines. 
Wood and timber are then reserved for 
the same purpose, and the right to dig, 
with that of passing and repassing; all, 
however, limited to the same purpose by 
express terms. Further on, there is a 
condition that the lessee, his heirs or as- 
signs are not to give any let or obstruc- 
tion to the lessors, their heirs and assigns, 
to their prejudice, in the enjoyment of all 
the rights, titles and privileges saved to 
him or them by the saving and exception 
before in the lease mentioned. What are 
these rights, titles and privileges saved 


and excepted? There is no saving or ex-| 


ception except for mining purposes, if we 
are to take the words in their fair and ob- 
vious import. The intermediate condi- 
tion that neither the lessee nor his heirs, 
&e. shall erect mills or dams on the pre- 
mises, is not a saving or exception of any 
tight in the lessors, but a mere restriction 
of the lessee’s right. The lessors or their 
friends might have claimed a monopoly 
of the milling business for the neighbor- 
hood, and the condition might have been 
inserted to secure that. It would be a 
most singular construction of a clause 
forbidding a grantee to build a mill on the 
granted premises, which would author- 
Ize adam below suffcient to draw him 
out. 

It is said to be the same thing to the 
plaintiff whether the dam be built for the 
flouring or the mining business. How do 
we know that? No mine has yet been 
discovered. If such a discovery should 
ever be made, the profit may be too in- 
considerable to warrant the erection of 
hydraulic machinery. But the argu- 
ment, if true, proves too much. ~The 
rule insisted on would extend to the 
wood and timber in the same clause. 
Thus the lessee is not only to be flow- 
ed; but his premises may be wasted for 
the milling business, under an exception 
of mines. It supposes that a man who 
is ready to yield an exception for a pur- 
pose by which he can probably never be 

47 





affected, intends a purpose by which he 
certainly would. 

But it is said a proportionable defalca- 
tion of rent is provided for. If this were 
a correct principle of construction, we 
have no means of ascertaining the ade- 
quacy of the proportion; but it is not. 
The rule laid down in Dygert v. Mat- 
thews is the trueone. ‘ The reservation 
of the land is for a specific purpose, and 
an appropriation to any other object by 
the grantors or their assigns is without 
right. They can be in no better con- 
dition than strangers.”” It was said in 
Prevost v Calder that every doubt upon 
the words should be turned against the 
grantor. But I do not believe we are 
warranted in going to rules of con- 
struction. The exception limits the pur- 
pose. 

So far I have supposed that the clauses 
saved the right, whatever it was, to make 
erections off the premises demised. But 
clearly they did not. The exceptions are 
confined in the clearest terms to the 
streams, &c., within the bounderies of the 
lease to Bullock. Within that compass 
Ten Broeck and those claiming under him 
might have used the water for mining 
purposes, not on the other lands to the 
prejudice of the plaintiff, even for those 
purposes. The words of restriction, on 
which the defendant’s counsel relies as 
the main, if not the sole argument for the 
right of building a mill-dam, admit of no 
possible application to land without the 
bounderies of the lease to Bullock. 

The criticism which denies a full de- 
duction of title from Bullock to the plain- 
tiff, and insists that the defendant claims 
under an absolute grant prior in date to 
that under which the plaintiff claims, 
was not made at the trial. Nor if made, 
is it apparent how it can effect the plain- 
tiff. Abel French is shown by the bill of 
exceptions to be the source of title com- 
mon both to the plaintiff and defendant. 
He conveyed to Van Aukin in 1829, with 
clauses excepting no more than those in 
in the lease from Ten Broeck and wife. 
The plaintiff stands in Van Aukin’s place, 
trom whom the title came, with the same 
clauses, as often as the transfer may have 
been repeated. The point stated to have 
been made for defendant atthe trial,implies 
that the title passed from Abel French and 
McKown to the defendant, subsequently 
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to the date of the deed to Van Aukin ; and 
if this was not so, the fact should have 
been stated in the bill. The inference is 
against it. If the defendant in fact took 
an absolute title from one of the plaintiff's 
predecessors in his line of conveyances, 
and that too, prior to the deed to Van Au- 
kin, then I admit that the rule in Oakley 
v. Stanley applies. If the plaintiff claims, 
under a man who might grant the right 
to flow, and he did so before putting his 
right out of his hands on the way to the 
plaintiff, that fact may be shown on the 
trial. The contrary must be assumed up- 
on the case as stated by the bill. 

I am of opinion that the verdict should 
be set aside and a new trial granted. 


Rule accordingly. - 








IN BANKRUPTCY, 








U. 8. District court, Hartford, Connecticut. 
Before the Hon. Anprew T. Jupson. 


In the matter of Samurt S. Corron— 
Nov. 13, 1843. 


The petitioner for a decree in bankruptcy, sought 
to be discharged from two judgments, (the only 
two claims inserted in his schedule), one of 
which was obtained under the provisions of the 
statute of Connecticut, whereby he was ordered 
to make certain quarterly payments for the main- 
tenance of a bastard child, of which he had 
been adjudged the putative father; and the 
other was for damages recovered in an action for 
seduction. Held, that these judgments were 
not *‘ debts” within the first section of the 
Bankrupt Act, and the petition was accordingly, 
dismissed. 


Trts was a voluntary application for 
the benefit of the Bankrupt Act, present- 
ed on the 4th day of February, 1843. 
The petitioner being a minor under the 
age of 21 years, presented his petition 
by Joseph Cotton, his parent and natu- 
ral guardian. 

_ There were only two debts stated in 
his list, one to Harriet Francis, and the 
other to John Francis. The cause came 
to its hearing for a decree in bankruptcy, 
at the March term, when Harriett and 
John Francis appeared and filed the fol- 
lowing objections against the decree in 
bankruptcy. 








1st. That at the time of filing the ap- 
plication, the petitioner was a minor. 

2d. That the claim of Harriet Fran- 
cis, was for the maintenance of a bastard 
child, the petitioner having been adjudg- 
ed the putative father. 

3d. That the claim of John Francis, 
was for the seduction of his daughter, 
now resting in a judgment recovered in 
an action of trespass on the case,—and 

4th. That this last judgment was not 
perfected when the petition was filed, he- 
cause the bill of costs had not been taxed 
until the day subsequent to the presenta- 
tion of the petition. The verdict had 
been rendered and recorded before. 

These questions were severally argued 
by Welch and Backus, for the petitioner, 
Strong and Foster, for the creditors. 

Cur ad vult. 

Jupson, J.— The principles involv- 
ed, were of so much importance, and be- 
ing entirely without precedent, the de- 
cision has, from time to time been post- 
poned for deliberation ; and during this 
period, the court had availed itself of the 
aid of one of the most learned Jurists in 
the country. 

The giestions now recur, and in dis- 
posing of the case, the first and fourth 
objections may be passed by without any 
determination. The other questions having 
been settled, there is no necessity of dis- 
cussing those. It may not be improper 
here to remark, that the petitioner’s coun- 
sel made an application for the adjourn- 
ment of these questions into the Circuit 
Court. For causes not necessary to be 
stated, this Court has been obliged to de- 
ny that motion, and proceed to a deter- 
mination of the case at this time. 

In support of the second and third ob- 
jections the record of the two cases spe- 
cified in those objections, is brought up, 
and on inspection, it is found that the 
first proves to be a prosecution on the 
Statute of Connecticut against bastardy. 
Therein, the petitioner is alledged to be, 
and is adjudged the putative father of the 
child of Harriett Francis, one of the ob- 
jectors. By this judgmeut, the petitioner 
has been ordered to support that child by 
the several quarterly payments therein 
specified, and the petitioner puts this 
judgment in his list, as a debt from which 
he seeks a discharge, under the provis- 
ions of the bankrupt law of the United 
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States, passed August. 19th, 1841. This 
question is now to be discussed by the 
construction to be given to the term 
‘¢ debt”? as used in the first section of the 
Act. The provisions of the Act are, “ All 
persons whatever owing debts,” &c. On 
the side of the petitioner, it is urged, 
that this has passed into judgment; it is 
a judgment debt, and may, like any other 
debt, be barred by a bankrupt certificate. 
In aid of this construction, Hinman v. 
Taylor 2d, of Conn. 357 has been cited, as 
conclusive authority. The point deter- 
mined in that case is, that as the proscou- 
trix was a minor, and as the suit was a 
civil suit, and not criminal, it should have 
been by procien amy or guardian. From 
this authority it has been urged that a 
judgment in bastardy, is but a judgment 
in a civil suit, and therefore is a debt of 
record—a judgment debt—a debt within 
the meaning of that term, as used in the 
Act of Congress. To the full extent of 
that case, its authority will not be doubt- 
ed, but it will be readily perceived that 
the authority of that case reaches only to 
the forms of the law. It was not decided 
that the maintenance of an illegitimate 
child is itself a debt, but the process of 
enforcing this maintenance upon the pu- 
tative father, is regulated by statute, and 
the process in its form must be civil. It 
may be quite otherwise, in different 
States, for there, as here, the form of the 
proceeding would be regulated by stat- 
ute. In the present case, it will be too 
much to say, tnat the Court is bound by 
the formula—the dress—the garb it wears, 
when it comes here for justice. We must 
look at the nature of the liability—the 
original cause of action. One of the learn- 
ed judges, in that case said, “These 
cases proceed manifestly on the ground, 
that not the form of proceeding, Lut the 
end of the suit, is to be regarded in the 
ascertainment of its real character. The 
court is not influenced by the superficies, 
but endeavors to penetrate to the core.” 
This language was appropriate and ex- 
ceedingly adapted to the matter in hand. 
It is deemed equally adapted to the pres- 
ent question. The counsel argue, that 
this is now a judgment debt ; it is in its 
drapery, but in its substance it cannot be 
called a debt. To support a natural child, 
Is a duty, but is not a debt in the sense of 


A child born in lawful wedlock, has 
aright to claim of its father, protection 
support, and education, and these are all 
duties, in their nature and essence similaT 
to the duty which the natural father owes 
his illigitimate child, yet it cannot be ad- 
mitted that these duties would be avoid- 
ed or discharged by a decree in bankrupt- 
cy. They are not proveable under a com- 
mission in bankruptcy. The father, hav- 
ing obtained « certificate of discharge 
under the Bankrupt Act, could neverplead 
that discharge and avoid the duty to pro- 
tect, support, and educate his child born 
in lawful wedlock, because those duties 
are not debts within the meaning of the 
Act. The same reasons apply to this 
case. 

So far as forms are concerned, it was de- 
cided in Atcherson, vs. Everett, being an 
action of debt on the Statute 2. Geo. 2, ch. 
24, against bribery, that it was a civil suit 
for the penalty attached to that crime. 

The form of action adopted in this case, 
to enforce the right, was civil, but the 
cause of action itself, no one can pretend, 
was debt. The definitions of that term, 
given in the books of law, are most of them, 
definitions of the action of debt, rather than 
debt itself. Applying the significate lan- 
guage above quoted to in this case, we 
may see that the rights of the parties are 
not to be “ influenced by the superficies,” 
but we must look into the nature of the 
claim. To show that the petitioner seeks 
a construction not warranted by the prac- 
tice of the Courts in Connecticut, we must 
look to the termination of the proceedings 
in a bastardy case. When a debtor is 
committed to jail, for a debt, he may avail 
himself of the poor debtor's oath and go free, 
but when committed on a bastardy proof, 
he cannot take the poor debtors’ oath. If 
the counsel claim this to be a debt because 
the suit is civil, then this claim is more 
than over balanced by the experience 
which is universal, that when committed, 











the common law, or the statute of bank- 
ruptcy. 


he cannot swear out of jail. There has 
been no diversity of opinion in regard to 
that proposition. 

3d Objection. John Francis, the father 
of Harriet, interposes another record, from 
which it appears that a judgment has been 
recovered, for seduction, and that record 
constitutes the foundation of the 3d objec. 
tion. The arguments are much the same, 
as were urged on the second objection, 
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though with much more apparent confi- 
dence. 

If the judgment only, is to be inspected 
and the original cause of action can be ex- 
cluded from consideration, then this would 
be a debt, and no further doubt could re- 
main, but we have no rule which prohibits 
the inspection of the whole record. Tak- 
ing the record as it is, displaying the cause 
of action, and the nature of the injury, 
there was no such debt due John Francis 
as the statute contemplates. Suppose this 
claim had not passed through the forms 
established in such a case. Suppose no 
action had been brought by John Francis, 
prior to the filing of the petition, neverthe- 
less, the claim—the injury was there—the 
liability was resting on, and against Cot- 
tan, but it was not a debt in any sense. 
It was an injury—a wrong—trespass and 
an action of trespass on the case is the 
“superficies” thrown around it, only for 
the purpose of giving it shape and form, 
not to change the nature of the wrong, for 
that is, and alwas will be, seduction. To 
place the matter in its true light, the peti- 
tioner comes here saying, “ I have seduced, 
by my promises and my arts, a young and 
confiding female—have robbed her of vir- 
tune and character—I confess the wrong, 
but will have my discharge from this debt 
by being declared a bankrupt. In the 
hiltory of every Bankrupt law, no such 
claim was ever sustained. There is no 
precedent for any construction ever given 
to the word debt, used in the bankrupt act, 
as the petitioner claims. We might as 
well contend, that assault and battery 
with intent to kill—slander—libel—or bur- 
ning another man’s house, were debts. 
Each and all those wrongs, by process of 
law may be put into judgment. 

So also in a vast variety of cases, where 
a penalty is forfeited by statute, and the 
action of debt may be maintained for that 
penalty ; or by action on the Satute, which 
is equally a civil action.—In the case of 
horse stealing—and other larceny, trebie 
the value of the goods stolen is forfeited 
to the owner. So in case of forgery, the 
party injured may recover double damages, 
and the action of debt may be brought to 
enforce the penalty.—The statement may 
embrace the numerous cases where fines 
are imposed on the conviction of crimes. 
If the state should be desirous after con- 


viction of securing the payment of a fine | 








thus imposed, there can be the objection to 
the action of debt, upon which property 
may be attached and the execution levied. 
It will follow from the suggestions, that 
all these forfeitures and penalties, are debts 
within the provisions of the bankrupt act, 
to be discharged by the certificate, if the 
petitioner’s claim be well founded. 

Misprision of Treason, Manslaughter, 
and bribery have attached to their com- 
mission, a fine of $1000. Sending achal- 
lenge $3000. Assault and Battery $1000, 
&c. According to the claim of the peti- 
tioner, in all these cases, and a vast va- 
riety of others, the State would become a 
creditor, and the criminal a debtor. As- 
suming these new titles, the offender might, 
were the bankrupt law in existence, march 
into Court with his petition, and rid him- 
self of the penalties of crime, as well as 
his contracts. 

Standing as this case does without pre- 
cedent, the Court will adopt that construc- 
tion which shall not encourage evil and 
crime, but promote virtue ; and protect in- 
nocence. 

The 2d and 3d objections are sufficient 
causes shown against decreeing Samuel S. 
Cotton to be a bankrupt. 

Decree denied and petitioned dismissed. 





MOOT POINTS. 
Statute of Limitations. 


SamueL Owen, Ese.,—Dear Sir, 

Ihave noticed in the last number of 
the Legal Observer, an answer to the 
question in the case of, Williamson, con- 
cerning the operation of the statute of 
limitations, and as | had given some at- 
tention to the subject and had been in- 
clined to adopt a different conclusion, I 
take the liberty of submitting a few ob- 
servations on an opposite view of that 
case. 

The question is, whether the statute 
began torun on’the settlement of accounts 
or at the time the £150 was paid. 

It has been admitted that the statute 
does not run until the party can legally 
sue, or the breach of duty occurs. Now 
the agents may have paid over to the as- 
signee, Williamson, all the monies which 
they had collected, and relied upon his 
receipt or release, Williamson may have 
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retained the sum in accounting to the bank- 
rupt estate; his release should indemnify 
them for all monies paid—but I cannot 
suppose it to be their duty to watch his 
conduct in accounting to the estate and 
they could not recover against him, for his 
failure to account correctly, his liability 
would be only to indemnify them for mo- 
nies they should be compelled to pay on 
account of his default, thus I think they 
had no legal cause of action until they 
were compelled to pay for him. 

But admitting the cause of action 
arose upon the settlement of William- 
son’s account with the bankrupt estate. 
By the general rules the statute would 
operate to bar all claims, either against 
Williamson or his agents from the lapse 
of time. But here comes in an express 
provision of law which suspends the op- 
eration of the statute in bankrupt cases ; 
or if we consider the proceedings in bank- 
ruptey as yet pending, the result is the 
same; the whole settlement although it 
took place over ten years ago, is reexam- 
ined and the accounts reviewed, and here 
isfound a deficiency of £100 in William- 
son’s accounts which his agents, probably 
the only persons within the jurisdiction 
who were connected with the transaction, 
have been compelled to pay. Now |] 
suppose that if the settlement has been 
reviewed and has been thus revived, the 
claim against Williamson must be consid- 
ered as revived with it, for they both 
grow out of the same account. Would it 
not be unjust, nay, absurd, to hold ina 
suit by the agents against Williamson, 
(who is bound to indemnify them) that 
this account was dead four years ago, 
which was alive last year for the purpose 
of compelling them to pay for his default. 

Again, if we should treat this case as 
one of fraudulent concealment, I have 
seen no case or authority which has gone 
so far as to say, that a replication of the 
fraudulent concealment would not he good, 
Chitty, indeed, says it is doubtful; but 
doubts affirm nothing, (see Granger v. 
George 5 Bar. and C. 149; Whalley v. 
Whalley, 3 Bligh. R. 2). This last case 
shows that the agents might prevent Wil- 
liamson by injunction from pleading the 
statute of limitations. . 

For the purpose of showing that the 
statute is not inflexibly applied to all 
cases which might be fairly construed to. 





be within it, I refer to 2 Saund R, 67, 
where it is said that the statute contem- 
plated only such actions as frequently 
occur, and a case is cited from Hutton’s 
R. where it had been adjudged that an 
action de rationibile parte bonorum, al- 
though in its nature merely an action of 
detinue (which was expressly limited by 
statute) was not within the statute, be- 
cause it was an action which seldom hap- 
pens. 

In this case of Williamson none of the 
reasons upon which the statue is founded 
can be said to apply; the agents cannot 
be said to have slept upon their rights 
until they had aright to sue. The evi- 
dence of their payment of the £100 is 
recent, and repels the presumption of 
payment. 

This view does not, I admit (f-om the 
want of authorities on the subject), lead 
to a conviction that the law is clear in fa- 
vor of the right to sue Williamson, but I 
think it shows that his case would raise 
an interesting question for decision, and 
that it would be safer for him to remain 


without the jurisdiction of the English 


Court. M. 








EBRGLKSH CASES. 





Rolls court, 


Before Lord Lanpate, Master of the 
Rolls. 


Fut v. Hucues—June 7, 1843. 


WILL, CONSTITUTION OF.—BEQUEST VOID FOR 
UNCETAINTY. 


A, by his will, bequeathed all his property to his 
daughter for life, and after her death, directed 
that whatever she could transfer should go to 
her daughters: Held, that the latter gift was 
void for uncertainty. 


Tuts suit was instituted for the purpose 
of determining the rights of the parties 
under the will of Thomas Bish, the tes- 
tator in the pleadings named, which was 
dated the J1th of November, 1842, and 
by which the testator, after giving certain 
pecuniary legacies of small amount, be- 
queathed as follows :—“ After this, I be- 
queath every thing I may die possessed 
of to my dearly beloved daughter, Fran- 
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ces Elizabeth, married to the Rev. Robert 
Hodgson Fowler, of Southwell, Notts, 


for her own use during her natural life, 


and whatever she can transfer to go to 


her daughters—Frances, wife of the Rev. 


Charles Ramsay Flint, and to Mary Fow- 
and I name my daughter, 
Frances Elizabeth Fowler, executrix, to 
act in concert with the Rev. Charles Ram- 
say Flint, of Bilsthorpe, Nottinghamshire, 


ler, spinster ; 


and Richard Hughes, jun., of Lawrence 
Pountruey Hill, tea dealer, my exectors.” 


The Bill was filed by the Rev. Mr. Flint 


and his wife, aud Mary Fowler, the other 
grand-daughter of the testator, against 
Mr. Hughes and the Rev. Mr. Fowler 
and his wife ; and after stating the death 
of the testator in December, 1842, the 
proof of the will by the defendants, 
Hughes and Frances Fowler, and that 
the testator died possessed of real as well 
as personal estate, prayed that the usual 
accounts of the testator’s personal estate 
might be taken, and that the surplus of 
such estate, after satisfaction to the testa- 
tor’s debts, funeral and testamentary ex- 
penses, migiit be invested for the benefit 
of the defendant, Frances Elizabeth Fow- 
ler, and the plaintiffs, Frances Flint and 
Mary Fowler, according to their respec- 
tive rights and interests under the will ; 
and that an account might also be taken of 
the real estates of which the testator died 
possessed, and that the rights and inter- 


ests of the plaintiffs, Frances Flint and) 


Mary Fowler, and of the defe ndant, Fran- 


ces Elizabeth Fowler, therein might be 


declared. To this Bill the defendants, 
Robert Hodgson Fowler and wife, filed 
a general demurrer for want of equity, 
which now came on for argument. 


Kindersley and Malim, in support of the | 
demurer, contended that it was impossible 
to give effect to a bequest so vague as that 
in favor of the grand-daughters in this 
case, and that as such bequest must be| 


declared void for uncertainty, the whole | 


of the testator’s property vested in his 
daughter, Mrs. Fowler. 


Pemberton, Leigh and Bacon, contra, 
urged that the Testator having given an 
estate for life only to his daughter, the 
beneficial interest in the property subject 
to that estate must be considered as vest- 
ed in the plaintiffs, Francis Flint and 


ting a different construction upon the will 
was thrown upon the defendants. 

Tue Master or THE Ro ts, after read- 
ing the passage in the will before set forth, 
said that it appeared tobe a recommenda- 
tory trust claimed as a gift. It did not 
appear from the words of the will, nor 
could he find out what was to go to Mrs, 
Fowler’s daughter, or by what act it was 
to go. He could not find out what the 
Testator meant to give, and he thought 
the clause was void for uncertainty. 

Demurrer allowed. 


In the Queen’s Bench, 
Before the Right Honorable Lord Den- 


MAN, C. J., and Judges PATTESON, 
WILLIAMs, Coznipes and Wicutman’ 


Roserts v. RopertTs. 








MALICIOUS PROSECUTION—PROBABL CAUSE 


In an action for a mailcious prosecution, the de- 
claration stated that the defendant had charged 
the plaintiff, who was his wife’s maid, with felo- 
ny. The proof given to support this ‘allegation, 
was the production of an information which al- 

. ledged circumstances of suspicion against the 
plaintiff, and stated that the defendant having 
shewn good cause to suspect that she had taken 
away from his wife’s room a certain parcel, did 
suspect that she had taken it, &c., &c.: Held, that 
this information sufficiently supported the de- 
c ‘aration, and was properly left to the consid} 
eration of the jury, on the question whether i in 
fact the defendant had probable cause 


Tuts was an action for a malicious pro- 
secution, tried before Mr. Justice Wil- 
liams at Denbigh, when a verdict was 
given for the plaintiffs. Damages Is. 
The declaration stated that the defendant 
went before one Edwards, Esquire, 
one of the Justices of Denbighshire, and 
/maliciously and without reasonable or 
| probable cause, charged the plaintiff, who 
| was his wife’s maid, with feloniously 
stealing a gold watch, chain and key of 
the plaintiff’ 8, whercon the justice grant- 
ed his warrant, &e. The defendant plea- 
ded not guilty. At the trial of the cause, 
the informatien on which the prosecution 
took place was produced in evidence, 
when it appeared to be in this form: that 
on the 27th September, the complainant’s 











Mary Fowler, and that the onus of put-| wife accidentally left a parcel in her 
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maid’s room, containing a gold watch, 
chain and key, and that the same was 
lost, and that the plaintiff left her service 
without any justifiable cause, and the de- 
fendant having just and reasonable cause 
of suspicion, did suspect that the plaintiff 
had taken away the said parcel, &c. On 
this it was objected that the information 
did not contain any charge of felony, so 
as to support the allegation in the declara- 
tion. The learned judge, however, held 
that there was no variance, and left the 
information to be considered by the jury 
on the question whether in fact the de- 
fendant had probable cause for the prose- 
cution. 

Mr. Welsby now moved to set aside 
that verdict on the ground of a variance 
between the declaration and the proof. 
There was no distinct charge of felony 
in this information ; it was a mere state- 
ment of a cause of suspicion, yet it was 
admitted, as a proof of an allegation that 
a charge of felony had been made. Tem- 
pest v. Chambers, 1 Stark, 67, shews that 
this variance is fatal. There, in an ac- 
tion of this kind, an allegation, that a 
charge of felony had been made, was held 
not to be supported by proof of a charge 
of tortious conversion, upon which a war- 
rant for a felony was improvidently foun- 
ded. The learned Judge here left to the 
jury the question of want of probable 
cause, and told them that both malice and 
want of probable cause must be proved 
in order to entitle the plaintiff to recover, 
and admitted the information as proof of 
probable cause. In Leigh v. Webb, 3 
Esp. 142, where the declaration was the 
same as in the present case, the plaintiff 
was nonsuited, though the information 
there stated that the plaintiff was charged 
on suspicion of felony, having in his pos- 
session, &c. 

Per Cur. The judge thought that there 
was not a want of probable cause, and 
the jury thought sotoo. The information 
was sufficient to shew that. The case 
was rightly left to the jury. 

Rule refused. 


In acase Tickle v. Jones, the plaintiff ’s 
counsel commenced his address to the 
court as follows: ‘Tickle, my client, 
sir—” ‘Tickle her yourself,” replied 
the learned judge. 





In the Exchequer. 


Before the Right Hon. Lord Anincer, C. 
B., and Barons Parke, Alderson, Gur- 
ney and Rolfe. 


Stockman v. Parr—June 15, 1843. 
BILL OF EXCHANGE--NOTICE OF DISHONOR. 


Notice of the dishonor of a Bill of Exchange, de, 
scribing the bill as ‘‘ the undermentioned debt,” 
and stating an amount at the foot of the letter- 
which included the sum for which the bill was 
drawn, and the notarial charges is sufficient no- 
tice of dishonor. 


Mr. H. Hill moved for a rule nisi to 
set aside the verdict for the plaintiff, and 
for a new trial. The action was by the 
indorsee, against the drawer of a Bill of 
Exchange for £53, payable three months 
after date, and dated the 19th December. 
Plea, denying the notiee of dishonor. 
The notice of dishonor was an attorney’s 
letter, which was regular as to the time 
of sending, but inaccueate in language. 
It stated that the writers were instructed 
by H. Stockman, to apply for payment 
of the undermentioned debt, and that in 
case of noncompliance, legal proceedings 
would be commenced to enforce the pay- 
ment. At the foot of the letter, the debt 
was described to be “£53 6s. due on your 
dishonored note, dated 19th December 
last ; 5s. costs for letter.” The question: 
was whether this was sufficient to satisfy 
the rule of law laid down by Adbdoit, C. 
J., in Harsley v. Case, 4 B. and C. 339,. 
that the Janguage used must be such as 
to convey notice to the party what the 
Bill is, and that payment of it had been 
refused by the acceptor. Here the lan- 
guage is inaccurate, as to the name of the 
Bill andthe amount. It is merely stated 
to be dated the 19th December last. That 
is the only thing which renders it identl- 
cal. 

Parke, B.—--The case of Skelton v. 
Braithwait, 9 M. and W. 436, is one in 
point, as shewing that it is for the defen- 
dant to prove by evidence that there is 
some other bill to which the notice ap- 

lies. 

Mr. H. Hill —That was a case in which 
the only misdescription was calling a 
Bill of Exchequer a draft. Every Bill 
of Exchequer is a draft. In Beauchamp 
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v. Cash, Dow. and R. N. P. C. 3, cited 
in argument in 1 M. and G. 79, Abbott, 
C. J., held that notice stating the bill to 
have been drawn by the party, when in 
fact he was only an indorsee, was insuf- 
ficient, and yet every indorsement is, in 
strictness, a new drawing of the Bill. 

Parke, B.—In this case there is no 
misdescription. The amount is not mis- 
described. The letter gives the date of 
the bill, and the amount due upon it, and 
that was explained at the trial as £53, the 
amount of the bill, and 6s. 6d. notarial 
charges. 

Mr. H. Hill.—That is not the sum of 
money due on the Bill. 

Lord Abinger, C. B.—There is enough 
to go to the jury, that the instrument 
mentioned in the notice of dishonor, is 
the Bill declared on. 

Rule refused. 





POINTS OF GENERAL INTEREST. 





MARRIAGE SETTLEMENT. 
! 
| 
In a marriage settlement was made a) 
clause, providing that it should and might | 
be lawful for the Trustees or Trustee for, 


the time being, and they were thereby | 


required, at any time or times after the | 
solemnization of the marriage during the | 
life of the intended wife, at her reqnest, 
to be certified in writing under her hand, 
to advance or lend to the intended hus- 
band at interest, on the security of his 
bond, out of the trust monies thereby 
settled as specified, any sum not exceed- 
ing £200. It was also provided, that the 
trustees should not be obliged to call in 
the money which should be so lent, un- 
less required by the wife so todo. The 
marriage having taken place, the hus-| 
band was shortly afterwards arrested and | 
took the benefit of the Insolvent Debtors’ 
Act. In the following year, the wife ap- 
plied in writing to the trustee, to advance 
£80, part of the trust fund, to the hus- 
band on the security of his bond, accord- 
ing to the provisions of the settlement, 
and the trustee refused. Sir Knight 








Bruce, V. C., supported his refusal. 
“ When the marriage took place the hus- 
band had not taken the benefit of the In- 


solvent Debtors’ Act. Subsequently he 
did so, and then his application was made 
to the trustees. I am of opinion that so 
total a change took place in the circum- 
stances and position of the husband as 
that the clause in question became no 
longer applicable to him, that it ceased 
therefore to have any effect, and conse- 
quently that the trustee did his duty when 
he refused to lend the money. In ex- 
pressing this opinion, I allude to the cir- 
cumstance, not merely of the husband’s 
insolvency, but that being a prisoner for 
debt, he took the benefit of the Insolvent 
Debtor’s Act.’(a.) Boss v. Godsal, 1 
Yo. and Col. N. C., 617. 


Ir is a fact well known that many men 
of very humble origin, have attained the 
highest honors in the profession of the 
law. Lord Tenterden was the son of a 
hair-dresser ; Sir John Leach was a clerk 
to an architect ; Lord Gifford was a law- 
yer’s clerk, and Sir Edward Sugden, the 


| present Chancellor of Ireland, is the son 


of a hair-dresser (though he is a tory and 
not a wig). Sugden’s first introduction 
to the profession was an engagement to 
a Mr. Groom, a conveyancer, as a clerk at 
a very low salary. While he was with 
this gentleman he wrote a theatrical work 
of noinconsiderable merit, but Mr. Groom 
dissuaded him from indulging his taste in 
that department of authorship—assuring 
him, in the most kind and confident man- 
ner, that the law was his forte, and that 
if he stuck to it, he would rise to the 
greatest eminence. 


Fasnion Saxe.—Lord Mansfield be- 
ing willing to save a man who had stolen 
a watch, directed the jury to bring it in, 
value ten pence. 

“Ten pence! my lord,” said the pro- 
secutor, “why the very fashion of it cost 
fifty shillings.” “ Perhaps so,” replied 
his lordship, ‘‘ but we are not to hang a 
man for fashion sake.” 





(a.) By the English Insolvent Debtors’ Act, 
the person only of the debtor is free; his future 


| effects are liable to the payment of his debts.—Ep. 
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